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Notice:

The FERC Manual, Ninth Edition was prepared for the American Gas Association (“AGA”) 
by Van Ness Feldman LLP.1 The AGA and VNF disclaim liability for any personal injury, 
property or other damages of any nature whatsoever, whether special, indirect, 
consequential or compensatory, directly or indirectly resulting from the publication, 
use of, or reliance on this document. The AGA and VNF make no representation, 
warranty or guarantee in connection with this document, including the accuracy 
or completeness of the information therein. In issuing and making this document 
available, neither the AGA nor VNF is rendering professional or other services for or on 
behalf of any person or entity, nor are they performing any duty owed to someone else.  
Anyone using this document should rely on his or her own independent judgment 
or, as appropriate, seek the advice of a competent professional in determining the 
exercise of reasonable care in any given circumstances. Users of this document should 
consult applicable federal, state, and local laws and regulations. The AGA and VNF do 
not by the publication of this document intend to urge action that is not in compliance 
with applicable laws, and this document may not be construed as doing so.

The content of this work is not intended as, nor is it a substitute for, legal advice and does 
not constitute a legal relationship with or among the AGA, VNF, any of the Sponsoring 
Members, or other users. All users should consult with legal counsel for advice specific 
to their circumstances. This communication may be considered advertising under 
applicable laws regarding electronic communications.

Please forward any comments or suggested edits regarding this publication to:  
Michael L. Murray, General Counsel, American Gas Association, 400 N. Capitol Street, 
NW, Washington D.C. 20001, mmurray@aga.org.

Copyright © 2019 American Gas Association and Van Ness Feldman LLP. All rights reserved. This work 
may not be reproduced or transmitted in any form or by any means, electronic or mechanical, including 
photocopying, recording, or by information storage and retrieval system without permission in writing from 
one of the copyright holders.

1.	 Van Ness Feldman LLP is referred to as either “Van Ness Feldman” or “VNF.”



AGA FERC M a n u a l

i i

ACKNOWLEDGMENTS

As has been the case with each edition of the FERC Manual, the AGA sought the 
assistance of Lawrence G. Acker for the preparation of the current edition. Mr. Acker has 
substantial experience in practice before the Federal Energy Regulatory Commission 
("FERC") and is a Partner in VNF. He is the principal author and editor of the FERC 
Manual, as he has been since the first edition. In this edition, Mr. Acker has been 
assisted in editing and drafting by Michael Diamond, a lawyer with substantial natural 
gas regulatory experience before FERC. 

Contributors to the current edition are identified in the heading of their chapters. The 
current contributors consist of lawyers and senior energy analysts at VNF. Contributors 
to prior editions are identified at www.vnf.com/AGAcontributors. Their participation 
has been greatly appreciated.

Information about Van Ness Feldman is available at www.vnf.com. This volume 
would not have been possible without the continuing dedication and work of Claire 
M. Brennan, who is the Project Manager for the AGA FERC Manual. Ms. Brennan’s 
management of the AGA FERC Manual is of incalculable value.  

The appearance of this volume reflects the original design work of Katie Abbott and 
Gilbert Rios, and has been refreshed and updated by Jim Van Meer, Founder & Chief 
Creative Officer of Thinkpoint Creative. The cover of this volume was created by Marina 
Bell of Van Ness Feldman.

The Ninth Edition of the FERC Manual was made possible by the support and 
participation of the Sponsoring Members of the AGA, the AGA Staff Executives and 
their colleagues.

The views, findings, conclusions, and recommendations expressed in the FERC Manual 
do not necessarily represent those of the AGA or the Sponsoring Members. The 
Sponsoring Members and AGA Staff Executives are identified immediately below.



i i i

Sponsoring Members

•	 Atmos Energy Corporation
•	 Black Hills Corporation
•	 CenterPoint Energy, Inc.
•	 Citizens Energy Group
•	 Consolidated Edison Company
•	 Consumers Energy Company
•	 Dominion Energy
•	 DTE 
•	 Duke Energy Corporation
•	 LG&E-KU, PPL Companies
•	 National Fuel Gas  

Distribution Corporation
•	 National Grid USA
•	 NiSource Inc.
•	 NW Natural
•	 ONE Gas, Inc.

•	 Pacific Gas and Electric Company
•	 Public Service Enterprise  

Group Incorporated
•	 Puget Sound Energy, Inc.
•	 Southern California Gas Company
•	 Southern Company Gas
•	 South Jersey Industries, Inc.
•	 Southwest Gas Corporation
•	 Spire Inc.
•	 TECO Peoples Gas
•	 UGI Corporation
•	 Union Gas Limited
•	 Washington Gas Light Company
•	 WEC Energy Group, Inc.
•	 Xcel Energy Inc.

American Gas Association Staff Executives

Michael L. Murray, American Gas Association, General Counsel 
Matthew J. Agen, American Gas Association, Assistant General Counsel 
Michaela L. Burroughs, American Gas Association, Senior Legal and Policy Analyst

The American Gas Association extends its thanks to all of the contributors.



AGA FERC M a n u a l

iv



v

 

TABLE OF CONTENTS

INTRODUCTION .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . .   xv

CHAPTER 1	 AN OVERVIEW OF THE HISTORY OF FERC’S REGULATION OF NATURAL GAS 
Author: Lawrence G. Acker  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 	 1-1

1.1	 Early History of Regulation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                             	 1-1
1.2	 FERC  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                                  	 1-4
1.3	 Scope of Jurisdiction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                   	 1-4
1.4	 East Ohio and the Hinshaw Amendment . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                	 1-7
1.5	 Producer Regulation and the Phillips Decision . . . . . . . . . . . . . . . . . . . . . . . . . . .                          	 1-7
1.6	 Consequences of the Phillips Decision . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                  	 1-8
1.7	 Mobile-Sierra, Contracts and Other Bases for a Heightened  

Standard of Review  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                   	 1-9
1.7.1	 Auction Rates . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                  	 1-10
1.7.2	 FERC Distinguishes Between Tariff Rates and Mobile‑Sierra  

Contract Rates  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                 	 1-12
1.8	 The Natural Gas Policy Act, Price Spikes, and the Gas Bubble  . . . . . . . . . . . .            	 1-12
1.9	 The Foundation of Unbundled Transportation  . . . . . . . . . . . . . . . . . . . . . . . . . .                          	 1-14
1.10	 Order No. 436, Order No. 500, and Order No. 528 . . . . . . . . . . . . . . . . . . . . . . . .                        	 1-14
1.11	 Winding Down Producer Price Regulation and Order No. 636 . . . . . . . . . . . .            	 1-15
1.12	 Capacity Release . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                       	 1-16
1.13	 Storage . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                               	 1-17

1.13.1	 Storage Prior to Open Access Requirements . . . . . . . . . . . . . . . . . . . . .                     	 1-17
1.13.2	 Storage Operation After Order No. 636  . . . . . . . . . . . . . . . . . . . . . . . . . .                          	 1-17
1.13.3	 Order No. 637 and Storage . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                      	 1-18
1.13.4	 Independent Storage Services  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                  	 1-18

1.14	 Enforcement Developments . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                           	 1-19
1.15	 Gas-Electric Harmonization  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                            	 1-20
1.16	 The Industry Illustrated  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                	 1-21

CHAPTER 2	 SERVICES OF PIPELINES AND STORAGE COMPANIES 
Authors: Lawrence G. Acker, Brian D. O’Neill, Michael Diamond, Bryn 
Karaus, and Larry Inouye .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 	 2-1

2.1	 Transportation Certificates Held by Interstate Pipelines . . . . . . . . . . . . . . . . . 	 2-1
2.1.1	 Customer-Specific NGA Section 7(c) Transportation . . . . . . . . . . . . . .              	 2-1
2.1.2	 NGPA Section 311(a)(1) Transportation on Behalf of Intrastate  

Pipelines and LDCs (Part 284 Subpart B, 18 C.F.R. § 284.101) . . . . . .      	 2-2
2.1.2.1	 The “on behalf of” Test . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                  	 2-3
2.1.2.2	 Terms and Conditions and Rates of NGPA 

Section 311 Transportation Service . . . . . . . . . . . . . . . . . . . . .                     	 2-3
2.1.2.3	 Construction Under NGPA Section 311 . . . . . . . . . . . . . . . . . .                 	 2-3

2.1.3	 Blanket Certificates Under NGA Section 7(c) 
(Part 284 Subpart G, 18 C.F.R. § 284.221) . . . . . . . . . . . . . . . . . . . . . . . . .                         	 2-4

2.2	 NGA Tariffs and Tariff Requirements for Interstate Pipelines . . . . . . . . . . . . . .              	 2-4
2.2.1	 Filed Rate Doctrine  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                             	 2-4
2.2.2	 Filing Requirements  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                            	 2-5
2.2.3	 Composition of Tariff . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                           	 2-5
2.2.4	 Internet Postings  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                               	 2-5

2.3	 Services Provided by Interstate Pipelines  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                               	 2-6



AGA FERC M a n u a l

vi

2.3.1	 Firm Transportation Service (18 C.F.R. § 284.7)  . . . . . . . . . . . . . . . . . . .                   	 2-6
2.3.2	 Master FT Agreements . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                          	 2-7
2.3.3	 Interruptible Transportation Service (18 C.F.R. § 284.9)  . . . . . . . . . . .           	 2-7
2.3.4	 No-Notice Service  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                              	 2-8
2.3.5	 Parking and Loaning Service . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                    	 2-8
2.3.6	 Storage Service . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                 	 2-9
2.3.7	 Pooling Service . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                 	 2-9
2.3.8	 Balancing Service . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                               	 2-9
2.3.9	 Gathering . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                      	 2-10
2.3.10	 Backhauls and Exchanges . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                       	 2-10

2.4	 Major Tariff Provisions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                  	 2-11
2.4.1	 Capacity Release/Shipper Must Have Title  . . . . . . . . . . . . . . . . . . . . . . .                       	 2-11
2.4.2	 Discounted Rates . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                               	 2-11
2.4.3	 Negotiated Rates . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                               	 2-12
2.4.4	 Operational Flow Orders . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                        	 2-13
2.4.5	 Billing Disputes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                 	 2-13
2.4.6	 Flexible Receipt/Delivery Point Authority . . . . . . . . . . . . . . . . . . . . . . . .                        	 2-14
2.4.7	 Segmentation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                  	 2-16
2.4.8	 Requests for Primary Point Change . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                              	 2-17
2.4.9	 Right of First Refusal . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                            	 2-18

2.4.9.1	 Definition . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                             	 2-19
2.4.9.2	 Mechanism . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                            	 2-21

2.4.10	 Gas Quality . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                     	 2-21
2.4.11	 Recovery of Fuel and Lost and Unaccounted for Gas  . . . . . . . . . . . . .             	 2-24

2.4.11.1	 Fixed Fuel Percentages . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                 	 2-24
2.4.11.2	 Fuel Trackers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                           	 2-24
2.4.11.3	 Reporting on Fuel Data . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 	 2-26

2.4.12	 Revenue Credits for Services Provided to Other Shippers . . . . . . . . .         	 2-26
2.4.13	 Revenue Credits in Connection with Capacity Releases . . . . . . . . . . .          	 2-26
2.4.14	 Curtailment and Outages . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                       	 2-27

2.4.14.1	 Curtailment Due to an Event Within the Pipeline’s Control	 2-27
2.4.14.2	 Policy Regarding Curtailment Due to Force Majeure . . . . .    	 2-28
2.4.14.3	 Outage Credits in Connection with Capacity Release . . . .    	 2-31

2.4.15	 Outages Due to Acts of Shippers or Third Parties . . . . . . . . . . . . . . . . .                 	 2-32
2.4.16	 Pipeline Safety and Service Interruptions . . . . . . . . . . . . . . . . . . . . . . . .                        	 2-32
2.4.17	 Civil Remedies  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                 	 2-33
2.4.18	 FERC Accounting for Costs Incurred and Investments   

Made for Pipeline Safety . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                        	 2-34
2.4.19	 Recovery of Safety-Related Costs and Investments . . . . . . . . . . . . . . .               	 2-35

2.4.19.1	  Surcharges and Trackers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                               	 2-36
2.4.20	 NAESB Standards . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                               	 2-39

2.5	 Agreements LDCs May Have with Interstate Pipelines . . . . . . . . . . . . . . . . . . .                   	 2-41
2.5.1	 Service Agreements  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                            	 2-41
2.5.2	 Non-Conforming Service Agreements . . . . . . . . . . . . . . . . . . . . . . . . . . .                           	 2-42
2.5.3	 Operational Balancing Agreements . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                             	 2-48
2.5.4	 Interconnection Agreements . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                   	 2-48

2.6	 Storage Service . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                        	 2-49
2.7	 Coordination Between Natural Gas and Electricity Markets . . . . . . . . . . . . . .              	 2-51
2.8	 Hypotheticals/Illustrations/Questions–Answers with Explanations  . . . . . .      	 2-54



vi i

T a b l e  o f  C o n t e n t s

CHAPTER 3	 OBTAINING CAPACITY DIRECTLY FROM INTERSTATE PIPELINES AND 
RETAINING IT WHEN ABANDONMENT IS PROPOSED 
Authors: Lawrence G. Acker, Phil Mone, and Larry Inouye .  .  .  .  .  .  .  .  .  .  . 	 3-1

3.1	 Obtaining Capacity Directly from the Pipeline . . . . . . . . . . . . . . . . . . . . . . . . . . 	 3-1
3.1.1	 Background . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                    	 3-1
3.1.2	 FERC Policy . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                     	 3-1
3.1.3	 How to Participate in an Open Season for New Pipeline  

Construction  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                   	 3-1
3.1.4	 Conditional Nature of Obligations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                               	 3-3
3.1.5	 Differences in Participating in an Open Season Conducted by an  

Existing Pipeline and a New Company . . . . . . . . . . . . . . . . . . . . . . . . . . .                           	 3-4
3.1.6	 Conditions for Negotiated Rates and Other Negotiated 

Terms and Conditions That May Be Available to a 
Foundation Shipper for New Capacity . . . . . . . . . . . . . . . . . . . . . . . . . . .                           	 3-4
3.1.6.1	 Special Non-Rate Provisions for Foundation Shippers  . . .   	 3-6

3.1.6.1.1	 Contract Extension Provisions . . . . . . . . . . . . . . . . .                	 3-6
3.1.6.1.2	 Varying Contractual Entitlements . . . . . . . . . . . . .             	 3-7
3.1.6.1.3	 Receipt or Delivery Point Changes  . . . . . . . . . . . .            	 3-7
3.1.6.1.4	 Future Expansion Capacity . . . . . . . . . . . . . . . . . . . .                   	 3-7

3.1.7	 Most Favored Nations Provisions for Foundation Shippers 
and Anchor Shippers  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                           	 3-8

3.1.8	 Negotiation of Agreements on Pipeline Pressure . . . . . . . . . . . . . . . . .                 	 3-8
3.1.9	 How Pipelines Post Capacity, Including Bid Evaluation 

Methodology and Auction Procedures  . . . . . . . . . . . . . . . . . . . . . . . . . .                          	 3-9
3.1.9.1	 Permissible Methods . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                   	 3-9
3.1.9.2	 Bidding Period . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                         	 3-10
3.1.9.3	 Auction Procedures . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                    	 3-11
3.1.9.4	 Bidding by Multiple Affiliates in an Open Season . . . . . . . .        	 3-11

3.1.10	 Capacity Options, Capacity Reservations, and Interim Capacity . . .   	 3-12
3.1.10.1	 Options on Pipeline Capacity . . . . . . . . . . . . . . . . . . . . . . . . . . .                           	 3-12
3.1.10.2	 Capacity Reservation Program: Pre-Arrangements for  

Available Unsubscribed Capacity or Capacity That Will  
Become Available . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                      	 3-12

3.1.10.3	 Conditions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                            	 3-13
3.1.10.3.1	Extension of Service Agreements  . . . . . . . . . . . . .             	 3-14

3.1.11	 How to Participate in an Open Season for New, Available, or  
Turned‑Back Capacity . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                           	 3-15

3.2	 Pipeline Abandonments  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                               	 3-16
3.2.1	 Introduction and Background . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                   	 3-16
3.2.2	 Open Seasons Related to Abandonments . . . . . . . . . . . . . . . . . . . . . . . .                       	 3-18
3.2.3	 Disputed Abandonments . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                       	 3-18

3.3	 Hypotheticals/Illustrations/Questions–Answers with Explanations . . . . . . .      	 3-19

CHAPTER 4	 RULES RELATING TO LDCS AS SHIPPERS/STORAGE CUSTOMERS ON 
PIPELINES PROVIDING INTERSTATE SERVICE: OBTAINING CAPACITY FROM 
OTHER SHIPPERS—CAPACITY RELEASE (AND SHIPPER MUST HAVE TITLE) 
Authors: Lawrence G. Acker and Michael Diamond  . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 	 4-1

4.1	 Original Capacity Release Rules . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                        	 4-1
4.1.1	 Offers to Purchase Capacity . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                     	 4-2

4.2	 Order Nos. 712, 712-A, and 712-B . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                       	 4-3



AGA FERC M a n u a l

vi i i

4.3	 Order No. 712 Rules for Traditional Capacity Releases . . . . . . . . . . . . . . . . . . . 	 4-3
4.3.1	 Capacity Release Is Available Only for Open Access 

Transportation and Storage Services  . . . . . . . . . . . . . . . . . . . . . . . . . . . .                            	 4-4
4.3.2	 Rules Prohibiting Capacity Brokering: Shipper Must 

Have Title and the Prohibition Against Buy/Sells  . . . . . . . . . . . . . . . . .                 	 4-4
4.3.2.1	 A Permanent Release Does Not Relieve the 

Releasing Shipper of All Liability . . . . . . . . . . . . . . . . . . . . . . . .                        	 4-7
4.3.2.2	 Weakness in FERC’s Restrictions on the Role of 

the Releasing Shipper: Credit Protection and the 
Lack of Privity of Contract . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                              	 4-9

4.3.3	 Bidding Rules for Traditional Capacity Releases  . . . . . . . . . . . . . . . . . .                  	 4-10
4.3.4	 Bidding, Fuel Usage Charges, Including Releases of 

Capacity Under Negotiated Rate Agreements . . . . . . . . . . . . . . . . . . . .                   	 4-11
4.3.5	 Explanation of the Prohibition Against Tying . . . . . . . . . . . . . . . . . . . . .                    	 4-11
4.3.6	 Releases of Aggregated Capacity: An Exception to the  

No‑Tying Rule  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                  	 4-13
4.3.7	 Releases of Storage Capacity: An Exception to the No‑Tying Rule . 	 4-13
4.3.8	 Occasions for Waiver of the Prohibition Against Tying . . . . . . . . . . . .            	 4-14
4.3.9	 Bidding When the Term of the Release Is 31 Days or Less . . . . . . . . .         	 4-16

4.3.9.1	 Flipping  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                               	 4-16
4.3.9.2	 Release of the Same Capacity . . . . . . . . . . . . . . . . . . . . . . . . . . 	 4-18

4.3.10	 Bidding When the Term of the Release Is Greater Than  
31 Days but Not Greater Than One Year . . . . . . . . . . . . . . . . . . . . . . . . . .                          	 4-19
4.3.10.1	  Retention of Price Cap on Pipeline Sales of Capacity . . . .    	 4-20

4.3.11	 Bidding When the Term of the Release Is Greater Than One Year . .  	 4-20
4.3.12	 An Exception to Maximum Rate Restrictions and the  

Requirement for Bidding for Certain Permanent Releases  . . . . . . . .        	 4-20
4.3.13	 Master FT Agreements and Capacity Release . . . . . . . . . . . . . . . . . . . . 	 4-21

4.4	 Special Treatment for AMAs . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                            	 4-21
4.4.1	 Reasons for Special Treatment . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                  	 4-21
4.4.2	 Nature of the Special Treatment for Qualifying AMAs . . . . . . . . . . . . .            	 4-22
4.4.3	 AMAs and Usage Charges . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                       	 4-23
4.4.4	 What Qualifies a Release for Treatment As an AMA? . . . . . . . . . . . . . .              	 4-24
4.4.5	 Special Rule for Releases to an AMA of Capacity on  

Multiple Facilities . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                               	 4-25
4.4.6	 AMAs and Agency Agreements . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 	 4-27

4.5	 FERC’s Posting Requirements . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                          	 4-28
4.5.1	 Posting of Traditional Permanent Capacity Releases . . . . . . . . . . . . . .             	 4-28
4.5.2	 Posting of Traditional Temporary Capacity Releases . . . . . . . . . . . . . .              	 4-29
4.5.3	 Posting of Offers to Purchase Capacity . . . . . . . . . . . . . . . . . . . . . . . . . . .                          	 4-29
4.5.4	 Posting of Qualifying AMA Releases . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                             	 4-30
4.5.5	 Posting of Qualifying LDC Releases . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                              	 4-30
4.5.6	 Posting of Storage Inventory Prices . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                             	 4-30

4.6	 Capacity in an Open Access Pipeline Immediately Downstream 
of an LNG Terminal . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                    	 4-31

4.7	 Special Treatment for LDCs Releasing Capacity to Implement a  
State-Approved Retail Access Program  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                 	 4-32
4.7.1	 Reasons for Special Treatment for LDCs Releasing Capacity to  

Implement a State‑Approved Retail Access Program . . . . . . . . . . . . .             	 4-32
4.7.2	 Nature of the Special Treatment for Qualifying LDC Capacity  

Releases to Implement a State‑Approved Retail Access Program . . 	 4-32



ix

T a b l e  o f  C o n t e n t s

4.7.3	 Retail Access Program Releases and Usage Charges . . . . . . . . . . . . . .              	 4-32
4.7.4	 What Qualifies an LDC Capacity Release As One That 

Implements a State‑Approved Retail Access Program? . . . . . . . . . . .           	 4-33
4.8	 Special Treatment for EDCs Releasing Capacity to Implement a  

State‑Regulated Electricity Reliability Program . . . . . . . . . . . . . . . . . . . . . . . . . .                          	 4-34
4.9	 Tables of Capacity Release Conditions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                  	 4-34
4.10	 Capacity Release on Intrastate Pipelines and Hinshaw Pipelines 

Providing Interstate Service . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                            	 4-42
4.11	 Hypotheticals/Illustrations/Questions–Answers with Explanations . . . . . . .      	 4-42

CHAPTER 5	 CHALLENGES TO FERC NATURAL GAS INFRASTRUCTURE DEVELOPMENT 
Authors: Lawrence G. Acker, Michael R. Pincus, Brian D. O’Neill, Michael 
Diamond, and Robert F. Christin; Contributor: Maranda Compton .  .  . 	 5-1

5.1	 Challenges to FERC Natural Gas Infrastructure Development . . . . . . . . . . . .            	 5-1
5.1.1	 Role of NEPA . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                   	 5-1
5.1.2	 Project Approval Standards . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                     	 5-1
5.1.3	 Recent Challenges to Natural Gas Projects . . . . . . . . . . . . . . . . . . . . . . .                       	 5-3
5.1.4	 Evolution of NEPA Analysis . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                      	 5-4
5.1.5	 Historic Preservation  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                           	 5-7
5.1.6	 Tribal Consultations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                            	 5-7
5.1.7	 Non-FERC Permitting Challenges . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                	 5-8

CHAPTER 6	 LDCS AS SELLERS AND PROVIDERS OF TRANSPORTATION AND  
STORAGE SERVICE  
Authors: Lawrence G. Acker, Robert F. Christin, Susan A. Olenchuk, and  
Michael R. Pincus  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 	 6-1

6.1	 Sales of Natural Gas Under Blanket Marketing Certificates . . . . . . . . . . . . . . .               	 6-1
6.2	 FERC Jurisdiction and Regulation of “First Sales” . . . . . . . . . . . . . . . . . . . . . . . . .                         	 6-2
6.3	 FERC Reporting Requirements  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                         	 6-3

6.3.1	 Reporting to Price Index Publishers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                             	 6-3
6.3.2	 Form No. 552 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                   	 6-5

6.3.2.1	 Requirements . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                         	 6-5
6.3.2.2	 Background  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                           	 6-7

6.4	 FERC Recordkeeping Requirements  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                    	 6-8
6.5	 Blanket Transportation Certificates Under Order No. 63 and Order No. 319	 6-8

6.5.1	 Background . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                    	 6-8
6.5.2	 Eligibility for Blanket Certificates  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                	 6-10
6.5.3	 Nature of Authorizations Under a Blanket Certificate . . . . . . . . . . . . .             	 6-11

6.5.3.1	 Relationship to Foreign Commerce . . . . . . . . . . . . . . . . . . . . .                     	 6-12
6.5.3.2	 Nature of Transportation Services That May Be Provided . 	 6-14

6.5.4	 Capacity Transfers on Pipelines Owned by Blanket Certificate  
Holders . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                        	 6-15

6.5.5	 Fair and Equitable Rates . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                        	 6-16
6.5.5.1	 Rate Election . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                          	 6-17
6.5.5.2	 Rates . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                  	 6-18
6.5.5.3	 Automatic Approval and Optional Notice Procedures  . . .   	 6-21
6.5.5.4	 Market-Based Rates for Storage Service . . . . . . . . . . . . . . . . .                 	 6-21

6.5.5.4.1	 Background . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                  	 6-21
6.5.5.4.2	 Market-Based Rates for Blanket Certificate 

Holders Providing Storage Service  . . . . . . . . . . . .            	 6-23



AGA FERC M a n u a l

x

6.5.5.5	 Comparing the “Fair and Equitable” and 
“Just and Reasonable” Standards . . . . . . . . . . . . . . . . . . . . . . . .                       	 6-24

6.5.5.6	 Section 311’s “Reasonably Comparable” Standard . . . . . . .       	 6-26
6.5.6	 Application Process . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                             	 6-27
6.5.7	 Statement of Operating Conditions  . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                             	 6-27

6.6	 Reporting Requirements . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                               	 6-28
6.6.1	 Notice of Bypass . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                	 6-28
6.6.2	 Transactional Reports . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                           	 6-29

6.7	 Hypotheticals/Illustrations/Questions–Answers with Explanations . . . . . . .      	 6-31

CHAPTER 7	 OTHER SUBSTANTIVE ASPECTS OF REGULATION BY FERC AFFECTING LDCS  
Authors: Lawrence G. Acker, Jessica C. Friedman, Phil Mone, Michael  
Diamond, and Steve Baruch .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 	 7-1

7.1	 Section 7(f ) of the NGA . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 	 7-1
7.2	 Standards of Conduct . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                  	 7-2

7.2.1	 Background . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                    	 7-2
7.2.1.1	 Early Efforts  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                           	 7-2
7.2.1.2	 Order No. 2004 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                        	 7-3
7.2.1.3	 Order No. 717—Stated Goals and Major Changes . . . . . . .       	 7-3

7.2.2	 Rules—Order No. 717 Standards of Conduct . . . . . . . . . . . . . . . . . . . . .                     	 7-4
7.2.2.1	 Applicability . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                           	 7-4
7.2.2.2	 General Principles . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                     	 7-4
7.2.2.3	 Key Definitions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 	 7-5
7.2.2.4	 Non-Discrimination Requirements . . . . . . . . . . . . . . . . . . . . . .                     	 7-6
7.2.2.5	 Independent Functioning Rule . . . . . . . . . . . . . . . . . . . . . . . . .                         	 7-7
7.2.2.6	 No Conduit Rule . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                       	 7-8
7.2.2.7	 Transparency Rule  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                     	 7-8
7.2.2.8	 Training  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                               	 7-9

7.3	 Natural Gas-Electric Coordination: Order No. 787—Sharing 
of Non‑Public Operational Information Between Natural Gas 
Pipelines and Electric Transmission Operators . . . . . . . . . . . . . . . . . . . . . . . . . . .                          	 7-9
7.3.1	 Background . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                    	 7-9
7.3.2	 The No Conduit Rule . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                            	 7-10

7.4	 Public Utility Holding Company Act of 2005 . . . . . . . . . . . . . . . . . . . . . . . . . . . . 	 7-12
7.4.1	 Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                    	 7-12
7.4.2	 Requirements  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                  	 7-13
7.4.3	 Exemptions and Waivers of Requirements . . . . . . . . . . . . . . . . . . . . . . .                       	 7-15

7.5	 Hypotheticals/Illustrations/Questions–Answers with Explanations . . . . . . .      	 7-17

CHAPTER 8	 FERC’S RULES ABOUT MARKET MANIPULATION 
Authors: Lawrence G. Acker, Patrick O. Daugherty, Phil Mone,  
and Darsh Singh  . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 	 8-1

8.1	 FERC’s Activities in Connection with Market Manipulation . . . . . . . . . . . . . . .               	 8-1
8.1.1	 Market Manipulation Rule . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                      	 8-1
8.1.2	 Penalties  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                       	 8-2

8.1.2.1	 Elements and Scope of the Prohibition Against  
Market Manipulation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                  	 8-3

8.1.2.2	 Any Entity  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                             	 8-3
8.1.2.3	 Fraudulent Device, Scheme, or Artifice . . . . . . . . . . . . . . . . . .                  	 8-6
8.1.2.4	 Material Misrepresentation or a Material Omission . . . . . .      	 8-7
8.1.2.5	 Intent Requirements (Scienter) . . . . . . . . . . . . . . . . . . . . . . . . . .                         	 8-8



xi

T a b l e  o f  C o n t e n t s

8.1.2.6	 In Connection with the Purchase or Sale of Natural Gas  
or Transportation of Natural Gas Subject to the Jurisdiction  
of FERC . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                	 8-9

8.1.2.7	 Injury Not Required . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                    	 8-12
8.1.2.8	 Approved Rules . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                        	 8-12

8.1.3	 Conduct Proscribed by the Market Manipulation Rule . . . . . . . . . . . .           	 8-13
8.1.3.1	 Cross-Market Manipulation Schemes: Transactions  

Designed to Alter Prices Artificially in One Market to Benefit  
a Position in Another Market  . . . . . . . . . . . . . . . . . . . . . . . . . . .                           	 8-13

8.1.3.2	 Multiple-Affiliate Bidding in Open Seasons for Pipeline  
Capacity . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                               	 8-17

8.1.3.3	 Other Problematic Activity . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                             	 8-17
8.1.3.3.1	 Wash Trades . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                 	 8-17
8.1.3.3.2	 False Information . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                             	 8-18
8.1.3.3.3	 False Reporting to Price Index Developers . . . . .     	 8-18
8.1.3.3.4	 Sleeving  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                     	 8-18
8.1.3.3.5	 Collusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                    	 8-19

8.2	 Time Limitations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                       	 8-19
8.3	 Hypotheticals/Illustrations/Questions–Answers with Explanations . . . . . . .      	 8-21

CHAPTER 9	 ENFORCEMENT 
Authors: Lawrence G. Acker, Robert F. Christin, and Michael Diamond 	9-1

9.1	 Overview of FERC’s Office of Enforcement  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                              	 9-1
9.2	 Informal Methods for Obtaining FERC Staff Guidance  . . . . . . . . . . . . . . . . . . .                   	 9-2

9.2.1	 Informal Meetings . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                              	 9-2
9.2.2	 Compliance Help Desk . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                          	 9-3
9.2.3	 Enforcement Hotline . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                           	 9-3

9.3	 Formal Methods for Obtaining Guidance from FERC and Its Staff  . . . . . . . .        	 9-4
9.3.1	 General Counsel Opinions  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                      	 9-4
9.3.2	 No-Action Letter . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                	 9-4
9.3.3	 Petition for Declaratory Order . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                   	 9-5
9.3.4	 Petition for Waiver . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                              	 9-5
9.3.5	 Formal Complaint and FERC Orders  . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                             	 9-6

9.4	 Investigations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 	 9-6
9.4.1	 Initiation and Nature of an Investigation . . . . . . . . . . . . . . . . . . . . . . . . .                         	 9-6
9.4.2	 Contents of a Self-Report  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                       	 9-12

9.4.2.1	 Cover Letter  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                           	 9-12
9.4.2.2	 Executive Summary . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                    	 9-12
9.4.2.3	 Description of the Reporting Entity . . . . . . . . . . . . . . . . . . . . .                     	 9-13
9.4.2.4	 Events That Caused the Initiation of the Investigation by  

Senior Management . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                   	 9-13
9.4.2.5	 Scope and Method of Investigation . . . . . . . . . . . . . . . . . . . . .                    	 9-13
9.4.2.6	 Facts and Law . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                         	 9-13
9.4.2.7	 Summary of Other Transactions Reviewed . . . . . . . . . . . . . .              	 9-14
9.4.2.8	 Description of Compliance Plan  . . . . . . . . . . . . . . . . . . . . . . . .                        	 9-14
9.4.2.9	 Conclusion of the Self-Report  . . . . . . . . . . . . . . . . . . . . . . . . . .                          	 9-14

9.4.3	 Factors Considered Before Opening an Investigation . . . . . . . . . . . . .            	 9-15
9.4.4	 Rules Regarding Conduct of Investigations . . . . . . . . . . . . . . . . . . . . . .                      	 9-16
9.4.5	 Rights During an Investigation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                  	 9-17
9.4.6	 Closing an Investigation  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                        	 9-19

9.5	 Audits . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                                 	 9-20



AGA FERC M a n u a l

xi i

9.5.1	 Initiation of an Audit . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                            	 9-22
9.5.2	 Internal Response to Initiation of an Audit . . . . . . . . . . . . . . . . . . . . . . .                       	 9-22
9.5.3	 Audits and Compliance Programs . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                               	 9-23
9.5.4	 Audit Process . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                   	 9-24

9.6	 Penalties  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                              	 9-26
9.6.1	 Civil Penalty Authority and Who Might Be Subject to It . . . . . . . . . . .           	 9-26
9.6.2	 Revised Penalty Guidelines: The Five Step Process for Determining  

Civil Penalty Ranges  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                            	 9-27
9.6.3	 Revised Penalty Guidelines: Summary Calculation Tables for  

Natural Gas Matters . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                             	 9-30
9.7	 Multiple Violations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                     	 9-38
9.8	 Civil Penalties and Transparency . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                        	 9-38
9.9	 Ability to Pay  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                          	 9-39
9.10	 Disgorgement . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                         	 9-40
9.11	 Procedure for NGA Penalty Assessment . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                 	 9-40

9.11.1	 Procedure for NGPA Penalty Assessment . . . . . . . . . . . . . . . . . . . . . . . . .                        	 9-41
9.12	 Enforcement Tools . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                     	 9-41
9.13	 Other Considerations Stemming from Self-Reports, Investigations,  

and Audits . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                            	 9-42
9.13.1	 Disclosure Duties to Shareholders and Others in Connection 

with Non‑Public Investigations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                  	 9-42
9.14	 Third-Party Litigation  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                  	 9-46

CHAPTER 10	 DEVELOPMENT OF COMPLIANCE PROGRAMS 
Authors: Lawrence G. Acker, Mona Tandon, and Darsh Singh . .  .  .  .  .  .  . 	 10-1

10.1	 Background of FERC's Penalty Regime . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                  	 10-1
10.2	 Industry Practice and FERC’s Seven Factors  . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                             	 10-1

10.2.1	 Industry Practice . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                               	 10-1
10.2.2	 FERC’s Seven Factors . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                            	 10-2
10.2.3	 FERC’s Considerations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                          	 10-5

10.3	 Purposes and Goals of a Compliance Program  . . . . . . . . . . . . . . . . . . . . . . . . . .                          	 10-7
10.4	 Features of a Compliance Program  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                     	 10-8

10.4.1	 Who’s Who in FERC’s Revised Penalty Guidelines 
Consideration of a Compliance Program . . . . . . . . . . . . . . . . . . . . . . . . .                        	 10-8

10.4.2	 FERC’s Expectations of the Governing Authority and  
High‑Level Personnel of the Organization  . . . . . . . . . . . . . . . . . . . . . . .                       	 10-9
10.4.2.1	 Governing Authority . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                   	 10-9
10.4.2.2	 High-Level Personnel of the Organization . . . . . . . . . . . . . . .              	 10-10

10.4.3	 Developing and Implementing a Compliance Program . . . . . . . . . . .          	 10-11
10.4.3.1	 Standards and Procedures . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                             	 10-11

10.4.4	 Supervision of Day-to-Day Compliance Program Operations  . . . . .     	 10-13
10.4.5	 Continuing Process for Auditing Compliance  . . . . . . . . . . . . . . . . . . . .                    	 10-13
10.4.6	 Reviews of the Compliance Program  . . . . . . . . . . . . . . . . . . . . . . . . . . . .                            	 10-14
10.4.7	 Adequacy of Training . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                           	 10-14
10.4.8	 Sources of Information . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                         	 10-15
10.4.9	 Response to Violations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                          	 10-15

10.5	 Duties of the Major Participants in the Compliance Program . . . . . . . . . . . . .            	 10-15
10.6	 Drafting a Compliance Program . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                        	 10-20

10.6.1	 Drafting the Operational Rules . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                  	 10-20
10.6.2	 Drafting the Duties of the Participants in the Plan . . . . . . . . . . . . . . . .               	 10-22
10.6.3	 Provide for Review of the Compliance Program . . . . . . . . . . . . . . . . . .                  	 10-22



xi i i

T a b l e  o f  C o n t e n t s

10.6.4	 Drafting Protocols for Training Records . . . . . . . . . . . . . . . . . . . . . . . . . .                          	 10-22
10.7	 Evaluating an Existing Compliance Program . . . . . . . . . . . . . . . . . . . . . . . . . . . .                            	 10-23

CHAPTER 11	 APPEALS OF FERC ORDERS 
Authors: Lawrence G. Acker and Claire M. Brennan .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 	 11-1

11.1	 Initiating an Appeal . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                    	 11-1
11.1.1	 Rehearing . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                      	 11-1

11.1.1.1	 Timing of a Request for Rehearing . . . . . . . . . . . . . . . . . . . . . .                      	 11-1
11.1.1.2	 Contents of the Request for Rehearing . . . . . . . . . . . . . . . . . .                 	 11-2
11.1.1.3	 Answers to Requests for Rehearing . . . . . . . . . . . . . . . . . . . . .                     	 11-3

11.1.2	 Tolling Orders and the Time for Filing the Petition for Review . . . . .     	 11-3
11.1.3	 Risks of Further Rehearing and Petitions That May Be Dismissed As  

Incurably Premature . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                            	 11-4
11.2	 Preparation of the Petition for Review  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                  	 11-5

11.2.1	 Jurisdiction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                     	 11-5
11.2.2	 Contents of a Petition for Review . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                	 11-6
11.2.3	 Filing the Petition for Review with the Court of Appeals . . . . . . . . . .          	 11-7
11.2.4	 Service . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                         	 11-7

11.2.4.1	 Proof of Service . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                        	 11-8
11.2.4.2	 Computing Time and Filing Deadlines . . . . . . . . . . . . . . . . . .                  	 11-8

11.2.5	 Docketing the Appeal  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                          	 11-9
11.2.6	 Intervening in the Review Proceeding . . . . . . . . . . . . . . . . . . . . . . . . . . .                           	 11-9

11.3	 The Record and (Deferred) Appendices, or Excerpts of Record . . . . . . . . . . .           	 11-10
11.4	 Briefs . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                                  	 11-11

11.4.1	 Timing  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                         	 11-11
11.4.2	 Content and Form of Briefs . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                     	 11-11

11.4.2.1	 Content of Briefs . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                       	 11-11
11.4.2.2	 Form of Briefs (and Other Documents) . . . . . . . . . . . . . . . . . .                  	 11-12

11.5	 Standards of Review . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                   	 11-12
11.6	 Oral Argument . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                        	 11-13
11.7	 Judgments; Rehearing . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                 	 11-14

APPENDIX A	 List of Reports, Notices, and Recordkeeping .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 	 A-1

APPENDIX B	 Major FERC Orders .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 	 B-1

APPENDIX C	 Definitions .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 	 C-1

APPENDIX D	 Glossary  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 	 D-1


